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NYP NN NYND NT 12 MIINI N YWY NIPNI PNY IN NINI DY NPIN N .1.)
NIMINVIND NNPIND MY DIYWI TV 1NVYI HINPIND MIta

T0M Sw ymnnann Yy (Pateman) ypore 9np Ny The Sexual Contract »>vimmnn n1ova
INAWNN YN DY ITPAN THY PRIVIN NDON TP 18-71 17-1 MINNY TYYW Ty SHIN TOMD PRIVIN
,(DXTa OXNIVN MDY NN PYM VT INYR DY 9230 DY IMDND NIRWI NWHN NPNI |, TINIVID
NN2 MOHON NPHN DY NYTIND MAND NNOAN ,NPDVNIN NPT NPHRI IHIND NPIVPYTN DY NNMOY
2TIAN PRIV INYR PAY TN PAY IIVIND MIYPRNNND NYINI SNNAWNN
NN 7NPYIVY HY NDDIANN MDONRN NPTNN NOOWN I2YNN DNY ,JIONI NNNY 29 NNT DY TN?
PRIVI NTIN D NNMIYAYA PR, TIIIN NPDONI NPTIN NVIWY 10N (TINIVIN) IND THYNI) SNNIVNN
2D NMNN N LTI DOV HY MIPNM 1MW DX NPVNN PONIN NPNY TON
"Modern marriage and employment are contractual, but that does not mean that,
substantively, all resemblance to older forms of (unfree) status have vanished. Contract is
the specifically modern means of creating relationships of subordination, but,
because civil subordination originates in contract, it is presented as freedom" (p. 118).
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DY0N> NIYND PRIV NIINY 12YNN INKD OOPNNY 12PWNRN PHIN TID? DY PRIVIN NITOM SNNITIN
NNIN DX ,ITHIN DDA YY NTIAYN DY NPIYNN NN ,20-M) 19-N INDND DX 99D IR DIMIND 1IN
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"Not surprisingly, then, adultery, which violates the sacred bonds of marriage, is still a
criminal act in twenty-one states (although rarely enforced), 109 and still very much
considered a sin by many. The criminalization of certain types of sexual activity within a
marriage is a vestige of the historical view that adultery is not simply "a breach of the
nuptial vow" but rather "a crime against society". [...].
Courts frequently base their judgments on this moral denunciation. For example, in 1981,
a state appellate court in Louisiana upheld a verdict that found a mother "morally unfit" to
have custody of her young daughter because the mother, while married, engaged in a
course of open and public adultery in disregard of generally accepted moral principles.1

11 Courts also consider adultery as marital fault weighing against the adulterer when



determining equitable distribution. For example, in 2011, an appellate court in Mississippi
upheld a trial court's verdict that awarded the husband ninety percent of marital property
after "weigh [ing] [the wife's adultery] heavily against [her]. " The use of

adultery as marital fault extends to alimony as well. In 2014, an appellate court in South
Carolina found that a trial court acted within its discretion when it denied alimony to a
wife because her husband presented sufficient corroborating testimony to demonstrate that
she had committed adultery™ Deborah Zalesne; Adam Dexter, From Marriage to Households:
Towards Equal Treatment of Intimate Forms of Life, 66 Buff. L. Rev. 909, 936-938 (2018).
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"The potential repercussions of an adultery-related fault divorce (or even a showing that
one's spouse was unfaithful in a no-fault divorce) were and continue to be largely negative
toward the adulterous spouse, and even more toward an adulterous wife due to the nature
of marital dependency in the United States. First, depending on the jurisdiction, adultery
may affect spousal support (alimony). In four states, adultery is a complete bar to alimony,

and some states use adultery as a factor in determining how much alimony to award a
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spouse. Adultery may also influence the division of marital property. Thus, an aggrieved
spouse may receive the advantage of limiting support for the adulterous spouse if the
adulterous spouse is the under-earner. As women are more likely to be dependent spouses
or in need of assistance after divorce, this fault based policy economically disadvantages
women in divorce proceedings. Second, a wife's adultery was historically seen as proof of
parental unfitness in child custody proceedings: if a mother's life is "dominated by the
carnal desires of the flesh,” it would influence the child's life and character. Though
adultery no longer creates a "presumption of unfitness” in child custody matters, courts
may still deny an adulterous spouse custody if the adultery had a detrimental effect on the
children or through a showing that the adultery contributes to the parent's moral unfitness™
(p. 432-433).
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"When any large and identifiable segment of the community is excluded from jury
service, the effect is to remove from the jury room qualities of human nature and
varieties of human experience, the range of which is unknown and perhaps

unknowable” (Peters v. Kiff, 407 U.S. 493, 503 (1972)).
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